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Memorandum T&e21
Study 23 - Partition Procedure

Background

The (alifornia Land Title Association has agreed to help us with our
partition study, and the California Bankers Assoclation has expressed an
interest. Mr. R. E. Allen, former partition referee, and Mr. J. D. Cooper,
an Oakland attorney who corresponded with the Commission extensively concern-
ing partition some years ago, have also agreed to help. Mr. Cogper has
written a letter with several suggested reforms that we will present at a
future meeting. Mr. DeMeo will send his partitlion forms for Commission use

when he has reduced them to master formats,

Draft Statute

In accordance with the Commission's prior directive, the staff has
reorganized and redrafted the partition statute. Attached to this memorandum
(pink) are the chapters of the statute that relate to the right to partition,
pleadings, service, parties, and judement, matters previously discussed by
the Commission. These portions of the draft statute incorporate prior Com-
mission decisions. Stvaff remarks and policy questions on a few of the sec-
tions are noted following the section Comments.

Also attached to this memorandum are a copy of the existing partition
lavw (yellow) and a draft of superseded sections with Comments indicating
their disposition {green).

The remainder of the staff draft of the partition statute is not
attached in order to allow the Commission's consultant adequate time to work
it over before it is presented for Commission review. The remainder of the

statute will be presented to the Commission at the next meeting.
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Meeting Objective

We hope at the meeting to cover every sectlon of the attached draft

with the object of approval for inclusion in a tentative recommendation

relating to partition.
Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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405-781

CODE OF CIVIL PROCEDURE

PART 2, CIVIL ACTIONS

TITLE 11. PARTITION ACT

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 (commencing with Sectloan 752)
of Title 10. The Parctition Act has been moved to a new Title 11 (com~
meneing with Section 875.010), and the provisions formerly occupying
Title 11 (Releases From Contribution Among Joint Tortfeasors) have been
nmoved to a new Title 12 (commencing with Section 885).

Note. In order to do the sort of overall reorganization and revi-

gsion requested by the Commiselon, we had to elewate partition from &
chapter to a title.

405-782

CHAPTER 1, GENERAL PROVISIONS

Article I. Prelinina;z Provisions

§ 875.010. Short title
825.010. .This title: shall be known and may be cited as the Partition

Act,

Comment. Section 875.010 is similar to comparable provisions in
recently enacted California lawa. E.g., Civil Code § 4000 (The Family
Law Act).



405~783

§ 875.020, Definitions

875.020. As used in this title:

(a) "Co-owner” means a person described in Section 875.110.

{b) "Guardian" includes conservator.

{c) “Lien" means a mortgage, deed or trust, or other gsecurity
interest in property whether arising from contract, statute, common law,
or equity.

(d) "Action" means an action for the partition of property
under this title.

{e) "Remainder" includes reversionm.

(£) "Title report” includes an abstract or certificate of title; a
preliminary title, chattel lien, or litigation report; policy of title

insurance; or guarantee as to necessary parties.

Comment. Section 875.020 provides definitions for terms used
throughout the Partition Act.

The term “co-owner" in subdivision (a) refers to Section 875.110
which describes persons authorized to commence a partition actlon.

The term "lien"” is defined broadly in subdivision (c) to apply to
any encumbrance on property, including security interests in personal

property.

405-784

§ 875.030. Scope of title

875.030. The provisions of this title govern the partition of
interests in real property and, to the extent applicable, the partition

of interests in personal property.
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Comment. Section 875.030 is derived from the second sentence of
former Section 752a. The Partition Act permits co-owners of both real
and personal property to maintain a partition action. See Section
875.110,

405~785

§ 875.040. Rules of practice in partition actions

875.040. The statutes and rules governing practice in civil
actions generally do not apply to actions under this title where they
are inconsistent with the provisions or purposes of this title.

Comment. Sectlon 875.040 makes clear that, although partition 1is
nominally a civil action, the Partition Act contains some speclal pro-

cedural provisions that apply to partition despite general rules to the

contrary.

405-789

Article 2. Right of Partition

§ 875.110. Persons authorized to commence partition action

875,110. A partition action may be commenced and maintained by any
of the following persons:

(a) A co-owner of personal property.

(b) A 1life tenant or remainderman of a 1ife estate in real property.

(¢) A joint tenant or temant in common of any of the following

interests in real property:



(1) An estate of inheritance.
(2} An estate for life.

(3) An estate for years.

Comment. Section 875.110 specifies the interests in property the
owvners of which may require partition of the property. The owners of
such interests are collectively termed “'co-owners." See Section 875.020(a).

Subdivision (a) continues the first portion of former Section 752a
relating to personal property. Subdivisions (b} and (c) continue the
first portion of former Section 752 relating to real property.

Each subdivision in this section states an Independent basis for
partition. Thus, for example, an owner of a 1ife estate 1in personal
property would be able to maintain a partition action under subdivision
{a) while an owner of a life estate in real property would be able to
maintain a partition action under subdivision (c){(2).

The provision formerly found in Section 752 for partition by a
lienholder "on a parity with that on which the owner's title is based"
18 not preserved. The provision was of extremely limited application
and was an exception to the rule stated in thie section that only a
substantial property interest is entitled to demand partition. THE LAW
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DELE-
TION OF THE LIEN PROVISION FROM FORMER SECTION 752.

Note. Pursuant to the Commission's request that the staff conduct
further research into the consequences of deletion of the provision
enabling a lienholder to obtain partition, the staff notes the followlng.
In Riley v, Turpin, 47 Cal.2d 152, 301 P.2d 834 {1956}, the court permitted
partition by a person who had paid taxes to prevent forfeiture of the
property, thereby acquiring the lien of the taxing entities. We note,
however, that the lien provision is not necessary to obtain this resuit
since the person paying the taxes was a contingent remainderman upon a

1life estate and would be entitled to maintain partition under the terms
of the statute on that basis,




405=-790

§ 875.120. Right to partition

875.120. A co-owner 1s entitled to partition as a matter of right
under the provisions of this title unless the partition would be clearly
inequitable under the circumstances of the case to the owners of other

interests in the property.

Comment. Section 875.120 is new. If the defendant opposes the
partition on hardship grounds, he must raise the issue by appropriate
pleading (see Section 875.730) and bears the burden of proof on the
issue (see Section 876.110).

In addition to instances where partition would be "clearly in-
equitable,” the right to partiticn is subject to case law and statutes
relating to waiver of the right to partition. See, e.g., Annot., Con-
tractual Provisions as Affecting Right to Judicial Partition, 37 A.L.R.3d
962 (1971); see also Civil Code § 1468 (covenants not to partition).

For a limitation on the right to partition in the case of condominium

property, see Section 879.040.

Note. This section is the result of a prior Commission directive.
Mr. Elmore objects to inclusion of such a section, noting:

(1) It takes no account of the walver, agreement, and estoppel
cases. 1I1f the intent is to declare such agreements void as a matter of
public policy, the statute should so state; moreover, a constitutional
question is involved insofar as such provisions would apply to pending
agreements carte blanche.

(i1) What is "clearly inequitable”? If one co-owner has ample
means to bid in the property and the others do not, is this, without
more, within the new terms? Can this change in law be applied to
existing ownerships? '

(1ii) Provisions for delay in sale on the grounds stated might be
considered, but again there may be a constitutional question if the
delay is unduly long.



405-786

§ 875.130. Right to partition successive estates

875.130. Notwithstanding any other provision of this article,
where the interests of the co-owners in the property are solely suc-
cessive estates, a partition shall be ordered only pursuant to Chapter

11 (commencing with Section 879.910).

Comment. Section 875.130 1s new. It refers to Sections §79.910~
879.940, which provide standards for the right to partition solely suc-

cegsive interests that differ from the standards provided in this article.

Note. The staff notes that, while the effect of this section is to
expand the instances when owners of successive estates may demand par-
tition, it would also remove the right of a life temant or remainderman
under existing law to obtain partition as a matter of right. In effect,
if the Commission adopts this section and its implementing provisions
which may be found at the end of this draft, it must also repeal Section
875.110(b) (partition may be maintained by life tenant or remainderman)
as implemented by Section 875.120 (partition by such person a matter of
right).

405~793

Article 3. Powers of Court

§ 875,210. Superior court

875.210, The superior court has jurisdiction of actions under

this title.

Comment., Section 875.210 continues a portion of former Section
755.

While partition actions in Californie are a creature of atatute
(Capuccio v. Caire, 207 Cal. 200, 277 P. 475 (1932)), they are nonetheless
equitable in nature (Elbert Ltd. v. Federated Income Properties, 120
Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory provisions are
to be liberally construed in aid of the court's jurisdiction. See
Sections 4 and 187,




§ 875.220. General authority to make orders and decrees

875.220. In the conduct of the proceeding, the court may make any
decrees and orders mecessary or incidental to carrying out the purposes

of this title and to effectuating its decrees and orders.

Comment. Section 875.220 is new. Generally, its purpose is to
glve the broadest possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sections
of this article elaborate on, but do not exhaust, the court's power in

partition actions.

405-7%4

§ 875.230., Temporary restralning orders and injunctions

875.230. The court may make temporary restraining orders and
injunctions, with or without bond, for the purpose of:

(a) Preventing waste.

{b) Protecting the property and title thereto.

(c) Restraining unlawful interference with a division or sale of the
property ordered by the court.

Comment. Section 875.230 is new. The court should have authority
to take the protective steps described without having to rely either

upon its contempt powers or the general provisions as to temporary

restraining orders and injunctions.

405-795

§ 875.240. Referee

B75.240. With respect to the referee, the court may:

(a) Appoint and remove the referee, including a new referee.
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{b} Instruct the referee.

(c) Fix the reasonable compensation for the services of the referee
and his reasconable expenses.

(d) Provide for the date of commencement of the lien of the referee
allowed by law,

(e) Bequire the filing of ;nterim or final accounts of the referee,

gettle the accounts of the referee, and discharge the referee.

Comment. Section 875.240 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a) is intended to state the substance of the introduc-
tory portion of former Section 766. Subdivision {a) broadens this
provision to apply to the referee for sale as well as for divisioen.

Subdivision {b) is new; it gives express recognition to the instruc~-
tions procedure. It is a valuable tool for resolving ambiguities and
matters not otherwise covered and, 1f properly used, serves to expedite
the proceeding.

Subdivision (c) states the substance of former Section 768 in pro-
viding for court allowance of fees and expenses of referees. Cf. Sec-
tion 878.020 and Comment thereto.

Subdivision (d), providing for the court to fix the date of commence-
ment of the lien, 1s new. It avoids the possibility of later settlement
and dismissal of the proceeding.

Subdivision (e) is new. It recognizes the need for and practice of
receiving and passing upon accounts and final reports of refereces,
particularly in, but not limited to, sales tramsactions, and of dis-

charging referees when they have made a final report and accounting.

405-796

§ 875.250. Services of third persons

875.250. The court may:
(a) Authorize or approve contracts for the services and expenses of
surveyors, engineers, appraisers, attoroneys, real estate brokers, and

others.



(b) Allow or reject clalms under such contracts.
{c) Provide for the date of commencement of any lien provided by

law or contract for such claims.

Comment. Section 875.250 is new. It recognizes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alone, the authority to engage the services of
“third parties" for his assistance. It contemplates that the court will
authorize or approve contracts of the referees for "third party' ser-
vices and expenses, allow or reject claims thereunder, and in proper
cases specify the priority of any lien therefor.

Former Sections 766 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. For particular provisions relating to employment of
third persons, see Sections 876.620-876.640.

Section 875.250 is intended to vest the court with broad discretion
and with corresponding duties. Surveying services may involve substan-
tial sums, Ability to obtain such services may depend upon assurance
of, or security for, payment despite any later settlement by the parties
and dismissal of the proceeding.

So also, in a particular case, employment of a real estate broker
by the referee may be desirable. Under Section 875.250, such employment
may be authorized or approved and the terms of the contract prescribed

or approved by the court.

405-797

§ 875.260, Sale procedures

875.260. With respect to a sale, the court may:

(a) In advance of sale:

(1) Prescribe any additiomal terms and conditions of sale which it
deems proper for the particular property or sale, including adoption of

the precedure of Section 877.750.



(2) Fix a ninimum bid, to be effective a reasonable time, not
exceeding six months from the date of fixing the bid.

(3) Permit rejection of all bid; upon a firsc sale.

(4) Require additional notice of sale to be given.

{b) Approve or prescribe the terms of security to be taken upon the
sale, including the manner in which title to the security is to be
taken, whether in a single instrument or several instruments, according
to the interests of the co-owners.

(c) Order the distribution, deposit, or securing of sale deposits and
sale proceeds.

(d) Make orders relating to the closing of a sale after confirma-
tion, including escrow and closing provisions and adjustments based on

objections to title or after-discovered defects.

Comment. Section 875.260 is intended merely to supply some detail
with respect to the powers of the court in a partition sale.

Subdivision (a) implements Section 877.750, which permits the court
to make applicable to the sale the so~called "gross overbidding" proce-
dure (as modified) and to fix, divide, and limit agents' commissions in
the sale. Thus, in advance of sale, and as part of its terms and con-
ditions, the court may adopt Section 877.750 and state the maoner of
handling agents' commissions. Also, in advance of sale, the court may
prescribe such terms as minimum bid, right of the referee to reject all
bids, and additional notice of sale. Tor example, if the property is a
manufacturing plant which has been shut down and there are few potential
buyers, it may be desirable to impose one or more of the conditions
authorized by the subdivision. Minimum bids, right to reject all bids,
display or national advertising are tools that are often used in non-
court sales. The use of conditions, such as minioum bids in partition
sales, does not appear to have been decided by appellate courts in
California. Divided views have been expressed in other jurisdictions.
See Kemp v. Waters, 165 Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60
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Misc. 361, 113 N.Y.S. 449 (1908); compare Il1l. Stats., Ch, 106, § 60
(Swmith-Hurd 1952) which requires a sale at two~thirds of the valuation
of the property, with provision for a new valuation if the property
cannot be sold at the original "upset” figure. To meet the objection
that a minimum bid requirement may deprive a co-owner of his right to
have the property disposed of, a six months' limit is stated in the use
of this condition. Likewise, the right to reject all bids, if that
condition is used, 1s available on only the first "sale,” for similar
reason.

Subdivision (b) states the court's authorlity over purchase-money
security . In general terms., The subject was covered in former Sectilons
773 and 776, which appeared to divide the authority between the court
and the referee.

Subdivision (c) states the court's authority over monies involved
in a sale transaction in broader terms than former Section 773, which
referred only to "proceeds of sale." These are to be distributed to the
person entitled when the court directs or are to be pald into court or
deposited therein. However, substantial sums may be held by referces or
others pending a sale. These funds, as well as technical “proceeds of
sale," should be subject to the court's order.

Subdivision (d) recognizes that modern day transactions often in-
volve, at closing, minor deviations or adjustuwents. The court is ex~

pressly authorized to pass upon them.

405-799

§ 875,270, Compensatory adjustment

875.270. The court may, in all cases, make compensatory adjust-

ment among the parties according to the ordinary principles of equity.

Comment. Section 875.270 continues the last sentence of former
Section 792. It includes such matters as accountings and other incidental
relief. For a provision for payment of owelty in cases of unequal divi-
sion, see Section 877,060.
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405-800

CHAPTER 2. COMMENCEMENT OF ACTION

Article 1. Complaint and Lis Pendens

§ 875.510. Contents of complaint

875.510. The complaint shall contain all of the following information:

(a) A description of the property that is the subject of the action.
The description shall include:

(1) In the case of tangible personal property, its usual location.

(2) In the case of real property, both its legal description and
street address or common designation.

(b) All right, title, or interest the plaintiff has or claims in the
property. |

(¢) All right, title, or interest of record or actually known to the
plaintiff that persons other than the plaintiff have or claim in the prop-
erty, whether the names of such persons are known or unknown to the plain-
tiff.

(d) The interests as to which partition is sought.

(e) A prayer for partition of the interests and for division or sale
of the property.

(f) Where the plaintiff seeks sale of the property, he shall allege

the facts justifying such relief.

Comment. Section 875.510 is new. In addition to the information
required by this section, proceedings as to particular property may
pecessitate other information. See, e.g., Sections 875.820 (interest
uncertain), 879.020 (state a co-owner), 879.030 (state a lienholder),
879.040 (condominium property). See also Section 876.050 {information
relating to title report).

12~



Subdivision (a} requires a description of the property that Iz the
subject of the action. It should be noted that several properties
may be joined in one complaint even though located Iin differemt counties.
See, e.g., Murphy v. Superior Court, 138 Cal. 69, 70 P. 1070 (1902). And,
real and personal property may be joined ip one action, Section 875.520,
Subdivision (b) requires an allegation of all the plaintiff's in-

terest in the property, including such interests as liens. For interests
sufficient to maintain the action, see Section 875.110.

Subdivision (c) continues the first portion of former Section 753.
There are no exceptions to subdivision (c); all interests must be set out
for the benefit of the court regardless whether the plaintiff intends to
affect those Interests.

Partition of some or all of the interests in the property may be
obtained. Subdivision {d) requires the plaintiff to make an election
and to indicate which interests are intended to be affected by the
action. For provisions relating to parties defendant, see Article &
(commencing with Section 875.810).

Under former Section 763, the court could order a sale of property
in lieu of division "whether alleged in the complaint or not."” Subdivision
{e) requires the plaintiff to select the remedy he desires and to allege
the basis for sale in the complaint. Cf. Section 876.220 (standard for
permitting sale). Since the allegations of the pleading are deemed
admitted if not denied (gee Section 875.710 and Comment thereto), the
effect of subdivisions (e} and {f) 1s to require partiticn in the m;nner
prayed for in the complaint uvnless expressly contested.

405~-802

§ 875.520. Joinder of property

875.520. Real and personal property may be joined in one ac-

tion.

Comment. Sectfon 875.520 continues the last sentence of former Sec-
tion 752a.
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405-803

§ 875.530, Lis pendeuns
875.530. (a) Immediately upon filing the complaint, the plaintiff

shall record a notice of the pendency of the action in the office of the
county recorder of any county in which real property described in the
complaint is located.

(b) If other real property is thereafter joined in the actiom, the
plaintiff or other person joining the property shall promptly record a
supplemental notice.

(¢) From the time of filing such notice for record, all persons shall be
deemed to have notice of the pendency of the action as to the propexty des-

cxribed in the notice.

Comment. Subdivisions (a) and (c) of Section 875.530 continue pro-
visions formerly found in Section 755. The detailed listing of the contents
of the 1is pendens formerly found in Section 755 is omitted since Section
409 covers this matter.

Subdivision (b) is new. The duty under subdivision (b) is upon the
person joining the property to record the Ilis pendens; this might be either
the plaintiff or a cross-complainant.

405-804

§ 875.540, Stay where lis pendens not filed
875.540. If the notice required by Section 875.530 is not recorded,

the court, upon its own motion or upon the motion of any party at any time,
shall do the following:

(a) Stay the actson until the notice is recorded.
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{b) Order the plaintiff or person joining the property, or another
party on behalf of the plaintiff or other person, to record the notice.
The recordation shall be at the expense of the plaintiff or other person
joining the property.

Comment. Section 875.540 is new. The recording of the lis pendens
is an essential step in the partition action. Prompt recording enables

the court to deal with the title with certainty. The persom required to
record might be either the plaintiff or a cross-complainant.

405-805

Article 2. Summons

§ 875,610, Summons

875.610. The form, contents, and manner of service of pummons shall

be as in civil actions pgenerally.

Comment. Section 875.610 supersedes former Section 756.

The provision of former Section 756 that the summons must contain a
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons.

The provision of former Section 756 that the summons be directed to
all persons "named" as defendants and to all persons "unknown" is continued
by Section 875.610 which incorporates Section 412.20 (general provision
governing contents of summons in civil actions). Section 412.20(2) requires
the summons to contain the names of the parties to the action; the named
parties may include "all persons unknowm." See Section 875.860.

For additional requirements where service is by publication, see Sec-
tion 875.620.
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405-806

§ 875.620, Requirements where service is by publication

875.620. Where the court orders service by publication, including
service on persons joined pursuant to Sections 875.830 and 875.860, the
court shall further order that:

(a) The plaintiff post, not later than 10 days after the date the
order is made, a copy of the summons and complaint on the property that
is the subject of the action.

{b) The plaintiff record, if not already recorded, a notice of the
pendency of the action.

(¢} The publication describe the property that is the subject of the
proceeding in a manner reasonably calculated to give persoms having an

interest in the property actual notice of the actiom.

Comment. Section 875.620 supersedes former Sectiom 757. While pub~
1ication will be pursuant to Section 415.50, subdivisions {a) and (b) are new
requirements that supplement the publication provisions of Sectiomn 415.50
in order to increase the likelihood that persons interested in the property
will receive notice of the proceeding. Subdivision {c) continues a comparable
provision in the last sentence of former Section 757.

Note. The requirement in subdivigion (c¢) of publication "in e manner
reasonably calculated . . ." 1s included to satisfy due process require-

ments. An open-ended provision such as this, however, may create title
problems. Perhaps subdivision (c¢) should make express provieion for pub~

lication of street address or other common designation.
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405~-807

§ 875.630, Publication as to certain defendants

875.630., (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

{2) Describe only the property in which the defendants to be served
thereby have or claim interests.

(b) Judgment based on failure to appear and answer following service
under this section shall be conclusive against the defendants named in

respect only to property described in the publication.

Comment. Section 875.630 1is new. It is derived from Section 1245.2
{eminent domain).

405-808

Article 3. Answer

§ 875.710. Contents of answer

875.710. The answer shall contain all of the following informatiom:

{a) All right, title, or interest the defendant has or claims in the
property.

(b) Facts controverting such materfal allegations of the complaint

as the defendant does not wish to be taken as true,

Comment. Section 875.710 continues portions of former Section 758,
The provision of former Section 758 that the defendant's failure to answer

within the time allowed by law would result in the allegations of the
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complaint being taken as true 1s continued in Sectionm 431,20. 1t should
be noted that the requirement in subdivision (a) that the defendant list
hie interest in the property includeé liens as well as other interests
claimed by the defendant.

405-809

§ 875.720, Requirements where defendant is lienholder

875.720. (a) Where the defendant has or claims a lien on the prop-
erty, his answer shall indicate:

{1) The date and character of the lien.

{2) The amount remaining due thereon.

(3} If there is any additional security therefor, its nature and

extent.
(b) If the defendant fails to disclose any additional security, he

shall be deemed to have walved his lien on the property.

Comment. Section 875.720 continues a portion of former Section
758.

405-810

§ 875,730, Pleading hardship and oppression

875.730. If the defendant opposes the partition on the ground it

would be clearly inequitable under the circumstances of the case, he
shall so state in his answer and shall set forth the facts concerning such

inequity upen which he relies.
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Comment. Section 875.730 is new. It implements the general excep~
tion to the right to partition in cases of inequity. See Section 875.120.
The defendant has the burden of proof on this issue. See Section 876.110.

405-811

Article 4, Parties

§ 875.810. Mandatory joinder of defendants

875.810. The plaintiff ghall join as defendants in the action:

(a)} All persons, of record or actually known to the plaintiff, having
or claiming a conveyance of or lien upon the property or part thereof.
(b) All persons having or claiming interests as to which partition

is sought.

Comment. Subdivision (a) of Section 875.810 supersedes former Sec~
tion 754. Subdivision (a) converts the rule of Section 754 (no person
having a lien or conveyance need be made a party unless of record) to an
affirmative joinder requirement and extends the requirement to persons
not of record but known to the plaintiff. TFor the effect of failure to
Join recorded liens or conveyances, see Section 878.530; for the effect
of failure to join liens or conveyances actually known to the plaintiff,
see Section 878.540. For the definition of "lien," see Section 875.020.

Subdivision (b) is new. This provision is elaborated in the suc-
ceeding sections of this article.

Note, The required Joinder of all liens and conveyances in subdivi-
sion (a) is derived from existing law. It should be noted, however, that
the policy of mandatory joinder of such interests is rather inflexible and
appears to oppose the policy of the Commission expressed in subdivision (b)
permitting the plaiutiff to choose the interests he wishes to affect and

to determine whether he wants the property sold free of or subject to a
lien.
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405-812

$ 875.820. Where defendant is unknown or interest uncertain

875.820. (a) If the name of a person described in Section 875.810
is not known to the plaintiff, or if the ownership or the share or quantity
of the person's interest is unknown, uncertain, or contingent, the plain-
tiff shall so state in the complaint,.

{b) If the lack of knowledge, uncertainty, or contingency 1s causad
by a transfer to a member of a designated class who is not ascertained
or is unborn, or by a transfer in the forn of a contingent remainder,
vested remainder subject to defeasance, executory devise, or similar
disposition, the plaintiff shall also state in the complaint, so far as is
known to him, the name, age, and legal disability (if any) of the person in
being who would be entitled to ownership of the interest had the contingency
uponr which his right depends occurred prior to the commencement of the
action.

(c) The court shall upon its own motion or upon motion of any party
make such orders for joinder of additional parties and for appointment
of puardians ad l{item pursuant to Sections 372, 373, and 373.5 as is

necessary or proper.

Comment. Section 875.820 is derived from the last portion of
former Section 753. Subdivision (b) adds the requirement of an indica-
tion of possible additional parties, and subdivision (c) provides for

joinder of such parties and protection of their interests.
Note. Mr. Elmore believes that the portion of subdivision (a) per-
mitting the plaintiff to state that the name of a party is not known to

him should be deleted. If it is kept, he feelg it should be expanded to
prevent abuse:

The problem is the thorny one of what efforts a plaintiff must make
to ascertain names of owners. The fact that the plaintiff does not
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know the name of B, a remainderman with an absclute estate, should not
be sufficient to use the publication method. At the minimum, such
allegation should be permitted only after affidavit of due diligence,
and the Doe procedure should be used. On the other hand, if the name
is not known because the interest is contingent, new (b) is intended
to take care of this situation,

405-813

§ 875.830. Where defendant is deceased

875.830. (a) If a person described in Section 875.810 is dead and
the plaintiff knows of a duly qualified and acting personal representative,
the plaintiff shall join such personal representative as a defendant.

(b} 1f a person described in Section 875,810 1s dead, or is believed
by the plaintiff to be dead, and the plaintiff knows of no duly qualified
and acting personal representative:

{1) The plaintiff shall state these facts in an affidavit filed wich
the complaint.

(2) The plaintiff may join as defendants "the heirs and devisees of

{naming such deceased person), deceased, and all

persons claiming by, through, or under said decedent,” naming them in that
manner. In the case of personal property, reference shall be made to the
legatees of the decedent. Where it is stated in the affidavit that such

person 1s believed to be dead, such person may also be named as a defend-

ant L]

Comment. Section 875.830 is new. It is derived from Section 1245.3

{eminent domain}.
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405-815

§ 875.840. 041 and gas interests

875.840. Where property is subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to oil or gas
or both, the plaintiff need not join as defendants persons whose only
interest in the property is that of a lessee, royalty-owner, lessor-owner
of other real property in the community, unit, or pooled area, or working
interest owmer, or persons claiming under them.

Comment. Section 875.840 continues the substance of the first por-
tion of former Section 753.1. The interests of persons not joined in the

action are not affected by the judgment of partition as to the parties.
See Section 875.530.

405-816

§ 875.850. Court ordered joinder of additional parties

875.850. The court shall order the joinder of any persons not

parties to the action to the extent necessary to grant the relief

sought or other appropriate relief.

Comment, Section 875.850 is new. Cf. former Section 761 (requiring
the joinder of lienholders of record). Section 875.850 expands this
provision to cover any necessary persons not previously made parties by
the plaintiff, who determines the interests to be affected in the action.
See Sections 875.510 (contents of complaint) and 875.810 (mandatory joinder
of defendants). Section 875.850 states the mandatory joinder principles
of Section 389 as applied to partition actions.



405-817

§ 875.860. Permissive joinder of "all persons unknown'
875.860. The plaintiff may, in cases where partition is sought as

to all interests in the property, join as defendants "all persons unknown
claiming any right, title, or interest in the property," naming them in

that manner.

Comment, Section 875.860 is new., It is derived from Section 1245.3
{(eminent domain) and provides a means whereby the plaintiff may give the
partition action an in rem effect. For provisions relating to service
by publication, see Section 875.620. For the effect of the judgment, see
Section 878.520.
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404-369

CHAPTER 8. JUDGMENT

§ 878.510, Entry of Judgment

878.510. Upon confirmation of a sale or of the referee's report
of division of the property, the court shall enter Judgment that such

sale or division be effectual forever.

Comment. Section 878.510 continues the substance of the intro-
ductory portion of former Section 766 and is made expressly applicable
upon confirmation of sale as well as division. The provisions of this
article relating to the judgment and its effect supplant the provisions
of former Section 787 which was phrased in terms of the effect of a

conveyance pursuant to sale rather than in terms of the judgment.

404-370

§ 878.520. Persons bound by judgment

878.520. The judgment is binding and conclusive on all of the
following:

(a) All persons known and unknown, whether or not in being at the
time of entry of judgment, who were joined as parties in the action and who
have or claim any interest in the property, whether present or Future,
vested or contingent, legal or beneficial, several or undivided.

{b) All persons who were not joined as parties in the action
and who have or claim any unrecorded interest in the property at the time
the action i1s commenced and a lis pendens filed.

{c) All persons claiming under any of the foregoing persons.
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Comment. Section 878.520 supersedes portions of former Sections
766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent joined pursuant
to Section 875.830 and unknown persons joined pursuant to Section
875.860. Subdivision (a) supersedes former Section 766(1)-(3) and the
first portion of former Section 787.

Subdivisfion (b) supersedes the last portion of former Section 787,
Subdivision (c) supersedes former Section 766{4) and the middle portion

of former Section 787.

404-371

§ 878,530, Persous not bound by judgment

878.530. The judgment does not affect any persons who were mnot

Joined as parties in the action and who have or claim any recorded
interest in the property or part thereof at the time the action

is commenced and a 1lis pendens filad.

Comment. Section 878.530 supersedes the last portion of former
Section 753.1, relating to the effect of the judgment on persons "not
made parties defendant." Section 878.530 expands this portion to
state the rule applicable to all interests of record mot made parties

to the action.

404=-372

§ 878.540. Holder of liem or conveyance known to plaintiff

878.540. Notwithstanding Section 878,520, where a person having

or claiming an unrecorded conveyance of or lien upon the property or

-5~



part thereof is not joined as a party in the action but is

actually known to the plaintiff at any time before entry of the inter-
locutory judgment of partition, the judgment shall not affect the interest
of such person in the portion of the property or proceeds of sale thereof

allocated to the plaintiff,

Comment, Section 878.540 1s new. It is intended to implement the
requirement of Section 875.810(a), making mandatory on the plaintiff the
Joinder of all persons "actually known" to the plaintiff having or claim-
ing a conveyance of or lien upon the property or part thereof.

Section 878.540 is an exception to the rule stated in Section B78.520(b)
that the judgment binds all persons having unrecorded interests in the
property. It should be noted that Section 878,540 makes the Judgment not
conclusive only with respect to the share of the plaintiff. The portions of
the property ailocated to other parties in case of a division, or the
entire property in case of a sale to a bona fide purchaser, are free of

the unrecorded interests.

4 04-373

§ 878,350. Effect of death or incompetency of party before judgment
878.550. {(a) No judgment is invalidated by reason of the death or
incompetency of a party before entry of Judgment.
(b} The judgment is as conclusive against the heirs, legal repre-
sentatives, or assigns of a decedent as i1f it had been entered before

his death.

Comment. Section 878.550 continues the fifth paragraph of former
Section 766 relating to decedents and extends the provisions of subdivi-
slon {a) to incompetents. For provisions relating to protection of the
interest of a person who dies or becomes incompetent during the proceeding,

see Section .

T



406~374

§ 878.560. Effect of conveyance before judegment

878.560., 1If, during the pendency of the action and before
entry of judgment, any party conveys or transfers to amother person
his interest or any part thereof, the transfer or conveyance shall be
deemed to have passed to the grantee:

(2) In the case of a division of the property, the portion set
aside to the grantor in severalty or a proportionate share thereof.

(b) In the case of a sﬁle of the property, the proceeds of sale

allocated to the grantor or a proportionate share thereof.

Comment. Section 878.560 supersedes the last paragraph of former
Section 766. The principle stated in the former section is expanded to
apply to the interest of any party, not simply cotenants, to any property
rather than simply to land, and to sale as well as division of the
property.
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404-375

CHAPTER 9. PARTITION INVOLVING SPECTAL PROPERTIES

§ 879.01l0. Scope of chapter

879.010. This chapter contains special provisions relating to
partition involving particular types of property or property interests
that vary from or are inconsistent with the general provisions of this

title.

Comment, Section 879.01C makes clear that the variant provisions
of this chapter apply notwithstanding the general partition statute.

404-376

§ 879.020. Where state is a co-owner

879.020. (a) Where the state has an undivided fractional interest
or a remainder Interest in real property, whether contingent or vested,
which it acquired by gift, under the will of a decedent, through a decree
of distribution in the estate of a decedent, or by means other than purchase
or condemnation, the holder of other undivided fractional interests or of
precedent estates in the property may join the state as a defendant in a
partition action.

(b} Where the state is joined under this section:

(1) The complaint shall describe the nature of the interest of the
state and the manner in which the interest was acquired.

(2) Process shall be served upon the Attorney General and the Director

of Finance.
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(3) The Attorney General shall represent the state and may on behalf
of the state execute such stipularions, disclaimers, or comsents as may be

appropriate,

Comment. Section 879.020 continues the substance of the provisions
of Government Code Section 956 that were applicable to partition actions.

404--377

§ 879.030. Where state is a lienholder

879.030. {(a) Where the state has a lien upon real property that
1s the subject of a partition action and the lien secures the paynent
of taxes or other obligations, other than taxes upon the property, the
gstate may be Jolned as a defendant in the action.

(b) Where the state is joired under this section:

(1) The complaint shall describe the lien sufficiently to enable
certain identification of the tax or other obligation whose payment‘it
secures.

(2} Process shall be served upon the Secretary of State and the
Attorney General, and a copy of the complaint shall be delivered to the
officer, board, commission, department, division, or other body charged
with collection of the tax or obligation.

(3) The court may determine the priority and effect of the lienms on
the property, but the jurisdiction of the court does not include a deter-
mination of the validity of the tax or other obligation giving riece to the
lien.

(4) The Attorney General shall represent the state and may, if the
property is sold, bid upon and purchase the property with the consent of

the Department of Finance.
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Comment. Section 879.030 continues the substance of the provisions
of Civil Code Sections 2931z and 2931b that were applicable to partition
actions.

405-981

§ 879.040, Partition of condominiums

879.040. (a) As used in this section, the terms "condominium,™
"project,” and “common areas" have the meanings given them in Civil Code
Section 1350.

(b) The owner of a condominium in a condominium project may maintain
a partition action as 1f the owners of all of the condominiums in the
project were tenants in common in the entire project in the same proportion
as their interests in the common areas.

{c) The court shall order disposition of property under this section
only by sale of the entire condominium project and only upon a showing of
one of the following:

(1) More than three years before the filing of the  action, the
Project was damaged or destroyed sc that a material part was rendered unfit
for its prior use, and the project has not been rebuilt or repaired substan-
tially to its state prior to the damage or destruction.

(2) Three-fourths or more of the project 1s destroyed or substantially
damaged and condominium owners holding in aggregate more than a 50~percent
interest in the common areas oppose repalr or restoration of the project,

(3) The project has been in existence wore than 50 years, is obsolete
and uneconomic, and condominium owners holding in aggregate more than a
30-percent interest in the common areas oppose repalr or restoration of the
project.
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(4) The conditions for such a sale, set forth in restrictions
entered into with respect to the project pursuant to Civil Code Section

1355, have been met,

Comment. Section 879.040 continues the substance of former Sec—
tion 752b.

405-982

§ 879,050, Where property includes site of Incorporated city or town

879.050. (a) Where the site of an incorporated city or town is
included within the exterior boundaries of property to be divided in a
partition action, the court shall direct the referee to survey and appraise
the entire property to be divided by actual lots and subdivisions then
existing in the actual possession of the co-owners, exclusive of the value
of improvements thereon, first setting apart necessary portions of the
property for ways, roads, and streets,

(b) The referee shall report such survey and separate appraisal on
each lot and subdivision to the court. The court may confirm, change,
modify, or set aside the report in whole or in part and, if necessary,
appoint a new referee.

(c) Where, after final confirwation of the report of the survey and
appraisal, the court determines that an equitable division of the whole
property 1s impracticable and that a sale of the site of the city or town,
or any portion thereof, will be in the best interests of the co-owners,

it shall order a sale thereof.
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(d) Within 60 days after the court orders a sale of property under
this section, any co=-owner, having improvements erected on any town or
¢ity lot or subdivision included in such order of sale, shall have the
prior right to purchase the lot or subdivision at its appraised value by
paying into court the amount. Upon payment, the title vests in the purchaser,
and the court shall order the referee to execute a deed for the lot or
subdivision in fee and in severalty to the purchaser. The remainder of

the property shall be sold and the money divided as provided in this title,

Comment, Section 879,050 continues the substance of the second, third,
and fourth paragraphs of former Section 763.
Note. The coverape of this section is quite limited, and the cases

where it might be applied would seem to be rare. Perhaps this section should
be deleted.
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4 06-456

CHAPTER 11. SUCCESSIVE ESTATES

Comment., This chapter is new. It replaces certain 1927 amendments

to former Sections 752, 763, and 781 and implements Section 875.130

(right to partition successive estates).

406-457

§ 879.910. Court order for partition of successive estates

B879.910. Where the interests of the co-owners of the property are
solely successive estates, partition as to all or part of the property
shall be ordered if the court determines that a partition is in the best
interests of all the co-owners, including known co-owners and unascer-
tained, unborn and unknown co-owners. The court shall consider whether
the estate In possesslion has become unduly burdensome by reason of taxes
or other annual charges, expense of ordinary or extraordinary repalrs,

a change in the character of the property since the creation of the
interests, the circumstances under which the interests were created,
and all other factors which would be considered by a court of equity in

the case of trust property.

Comment, Section 879.910 1is new. It vests the court with juris-
diction to order a partition and specifies generally the guidelines for
severing the interests of the co-owners as to the entire property or a

part of the property.
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406-458

§ 879.920. Sale or division of property

879.920. When all the interests of co-owners are held in absolute

ownership by persons in being, the court, in its discretion, may order a

partition as to all or part of the property by division, sale, or ap-

praisal.

Comment, Section 879.920 is new. Unlike cases of concurrent owner=
ship, where partition by division is favored, the court is vested with
discretion to determine the particular mode of partition. Part of the
property may be sold off and another part divided, or the court may order
only part sold off, leaving the successive estates in the balance. For

partition by appraisal, the consent of the parties is required.

406-459

§ 879.930. When property must be sold

879.930. When all the interests of co-owners are not held as pro~

vided in Section 879.920, the property shall be sold.

Comment. Section 879.930 is new. It 1s believed that the existence
of future estates or rights which are contingent or subject to defeasance
makes difficult, if not impractical, a partition by division as to any
property not sold. _

It can be argued the court should have discretion to authorize an
exchange, or the creation of a trust to administer the property itself,
in lieu of ordering a sale as provided in this article. However, this
draft does not take such advanced steps if the creator of such successive
estates has not made provision therefor. Under Section 879.910, partition
may be ordered as to a part only of the property. It would seem that many
problems can be resolved by a sale of part only.of the property.
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406-460

§ 879.940. Proceeds

879.940. 1In, or prior to making, the order for sale, the court
shall determine whether the sales' proceeds are to be placed in trust
as provided in this title for the benefit of the co-owmers., If the
proceeds are not to be placed in trust, the court shall determine the
value of the proportional interest of the tenant for 1ife or years

entitled to possession of the property sold,

Comment, Section 879.940 is new in procedural detail. It is a
companion section to Section 879.910, infra. If the court determines
not to order the entire proceeds placed in trust (see former Section
781 as amended in 1927), such determination should be made in advance
of the sale.
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§ 751.61. [Court’s considerations in reaching conclusions.] In reaching the conclusions -
called for by Scction 751.60, the court shall give effect to the changes in land boundaries
. caused by the disaster, mitigated, however, so far as can equitably be done by adjustment of
land boundarics and by allocating to contipuous lots parts of the land released by a city,
county or the state by its voluntary vacation of areas formerly constitating public ways,
which vacatings of strects shall be approved by the judgment. {1972 ch 936 § 2]

§ 751,62, [Conclusiveness of judgment,] The judgment &hal} be conclusive with respect {o
land boundarics upon every cntity whe at the commeneement of the action had or claimed an
estate, right, title or inlerest in or to or lien upon a part of the entire area of real property
described in the complaint as intended (o be affected by the action, and upon every entity
claiming under any such person by title subu:qucr]t to the commencement of the action, {1972
ch 936 §2.]. . .

§ 751,63, [Necording capy of judgment: Netice therefrcm.} A cci'liﬁcd copy of the
judgment shall be recorded, at the expense of the plaintiff or plaintiffs in the action, in the
oflice of the recorder of the county in which the alfected land is situated and shall consiitute
constructive notice of the findings therein 2nd of the officizl plat or plats referred to therein,’
which findings and plats shall supersede and control all prior pla!s. maps and documents te
the extent inconsistent therewith. {1972 ch 936 § 2.]

§75164 [Cumulative remedics.] The remedies provided for by this chapter are cumula-
tive and in addition to any other remedy provided by law for quieting or cstabhshmg title to
real property or the boundaries of it. [1972 ch 936 §2.]

§ 751.65. [Citation of chqpter.] This chapier may be c:tcd as the Cullen Earthquake Act.
[1972 ch 936 §2]

Ll

CHAPTER 4
Actions for Partition of Real and Personal Property

§752. When and by whom action may be brought for partition of realty.

§ 752a. Action for pdmnon of personal property: Provisions governmg

§ 752b. Partition action by condeminium owners: Grounds.

§753. Showing interest of all persons: Setting forth unknown parties, interests, etc.

§ 753.1. Same: Property subject to oil or gas lease, etc.: Absence of effect of sale or judgment
on persons not made parties defendant.

§ 754, Lien-holders not of reenrd need not be made parties.

§ 755. Lis pendens: Plaintiff to record: Contents of notice and elfect of filing,

§756. Sumircns: To whom directed: Contents,

§ 757, Same: Service upon absent or unknewn party: Description in published summons.

§ 758. Answer: Effect of fzilure to make: What 10 contain.

§759. Rights of all partics may be determined: Proof of title: Consideration crf rights of
unknown persons.

§760. Partial partition. :

§ 761. Lien-holders not made parties: Bringing in or appointment of referce: Queshons to be
ascertained.

§ 762. Notice to lien-holders prioy {0 appearance before referce: Repart of referee.

§763. Sale in licu of panition: Designation of portim for owners with unknown inlerests:
Appoiniment of referees: Procedure for partition,

§ 764, Partition must be according o rights of parties,

§765. Reclerees niust make report of proceedings: Mation to confirmn, cle.

§766. Court may coulinng, ele., repors: Judgment binding un whom: Conveyance pending
aclion.

§ 767. Judgment not Lo alieet denants for years to the whole property.

§ 768. * Expenscs of partition must be apportioned among the parties.
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§769. A lien on an undivided interest of any party is a charge only on the share ass:gnod to
such party.
§ 770. Estate for life or years may be sct off in a part of the property not sold, when not all
sold.
§ 771,  Application of proceeds of sale of encumbered property.
§ 772. Party holding other sccurities may be required first to cxhaust them.
§ 773, Proceeds of sale, disposition of.,
§ 774 Continuvance for determination of claims to procceds of sale.
§ 775. Sales by referees: How made.
§776. The court must direct the terms of sale or credit.
§777. Recferces may take securities for purchase money.
§ 778. Tenant whose estale has been sold shall receive compensation.
§779. The court may fix such compensation.
§ 780. The court must pretect tenants unknown,
§ 781. Seccuring value of contingent future rights or estates or life estates.
§782. Terms of salc must be inade known at the time: Lots must be sold separately.
§ 783, Who may not be purchasers.
§ 784. Referecs’ report of sale to court: Confirmation or vacation of saJc
& 785 Order to execute conveyances, etc.: Resale on refusal of purchascr to pay bid: Action
{o recover Tor such refusal.
§736. Proceeding if a lien-holder becomes a purchaser.
§ 787. Recording and effect of conveyances.
. §788. Proceeds of sale belonging to parties unknown must be invested for their bencﬁt.
§ 789.. Investment must be made in the name of the clerk of the county. -
§790. When the interests of parties are ascertained, securmcﬁ must be taken i in their names.
§ 791, Duties of the clerk makmg investments.
§792. When uncqual partition is erdered, compensation may be adjudged in'certain cases.
- §793.  The share of an infant may be paid to his guardian.
§ 794. Guardian of insane person may receive proceeds of such party’s interest.
§ 796. Costs of partition a lien upon shares of parceners.
§ 798.. Apportionment of expenses of litigation.
“§799. Abstract of title, title insurance policy, or certificate of title, etc., in action for
partition: Inspection and use: Allowance of cxpense,
§ 800. Same: How made and verified.
§ 801. Interest allowed on disbursctnents made under dlrecuon of the court.

§.752. [When and by v hom action may be brought for partition of realty.] When several
‘cotenants own ezl property as joint terants, or tenants in common, in which -one or more of
them have an estate of inhenitance, or for life or fives, or for years, or when real property is
subject to a life estate with remainder over, an action may be brought by one or more of such
persons, or, where property is subject to a life estate with remainder over, by the life tenant,
‘or where real property is subject to a lien on a parity with that on which the owner’s title is
bascd, by the owner or by the hioider. of such lien, for a partition thereof according to the
respective rights of the persons interested therein, and for a sale of such property, or a part
thereol, if it appears that a pariition can not be made without great prejudice to the parties.
[1872; 1919 ch 216 & §; 1927 cit 755 § 1, 1943 ch 892 § 1.} Caf Jur 2d Fx & Ad § 412, High
$331, Life §31, Mg §421, Partit $§3, 712, 15 16, 24, 34, 35, 42, 55, 81 Cuf Practice
§F210:2, 210:5, 210:13, 215:19, 393:2, 393:14, 393:28, 430:2, 430:7- Witkin Procedure 2d p
2188; Sunmnary pp 715, 954, 964, 967, 97}, 972

§752a, [Action for partition of personal property: Provisions governing] Where several
persons arc co-owiters of any personal properly, an action may be broupht by any ane or
more such co-ownces for a partition Hereel; or i case partition eanned be had without pren
prejudice 1o the owners, for the sule thercol, and pagtition of the proceeds according to the
respective interesis of the parves. In ol such actions the provistons of this chapter shall
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govern whenever applicabte. Real and personal property may be parlitioned .in the same
motion. [1919 ch 49 & L} Cof Jur 208 Mg §424, Partit §§ 12, 15, 33; Cal Practice § 210:9;
Witkin Summary p 571,

" §752b. {Parfition action by mndnm{ninm owners: Grounds.] Where several persons own -
condominiums, as defined :n Sectior 783 of rhe Civil Code, in a condominium project, as
defined in Scction 1350 of the Civil Code, an action may be brought by one or more of such
persons for partition thercol” by suie of the entire project, as if the owners of ali of the
condominiums in such project were lenanis-in-common in the entire project in the same
proportion as their interests in the common areas, provided, however, that a partition shall be
made only upon the showing that {1 three years after damape or destruction 10 the project
which renders a material part thereol unfit for its use prior thereto, the project has not been
rebuilt or repaired substzntially to its state prior to its damage or destruction, or £2) that
three-fourths or more of the project has been destroved or substantially damabcd and that
condominium owners hoiding in aggregate nore than & 50 percent interest in the common
areas are opposed to repair of restoration of the project, or {3) that the project has been in
existence in excess of 50 wears, that it is obsolete and uneconomic, and that condominium
owners holding in apgrepate more than a 50 percent interest in the common areas are
opposed to repair or restoration of the project, or (4) that conditions for such a partition by
sale set forth in restrictions entered into with respect to such project, pursuant to the
provisions of Chapter 1 {caommencing with Scction 1350), Title 6, Parl 4, Division Second of
the Civil Code have been met. {1963 ch 860 §2.] Caf Jur 24 Mig §421, Partit §§ 12, 34;

Witkin Procedure 2d 2190,

8753, [Showing intcrest of all persons: Setting forth unknown parties, interests, ete,]
Except as provided in Scction 753.1 and 754, the interests of all persons in the property,
" whether such persons are known or unknown, must be set forth in the complaint, as far as
known to the plzintil: and i one or more of the parties, or the share or quantity of interest of
any of the parties, is unknown to the plaintifl, or is uncertain or contingent, or the ownership
of the inheritance depends upon an executory devise, or the remainder is a contingeni
remainder, so that such parties cannot be named, that fact must be set forth in the complaint.
[1872; 1907 ch 329 § 1; 1959 ch 741 § V) Cuf Jur 2d Mtg § 42/, Partit §§ 12, 55; Cal Practice .
$8 429:8, 430:8; H’mlm Frocedure 2d p 2189 Summary p 1633,

§753.1. [Same: Property subject to oil or pos lease, etes Absence of effect of sale or
judgment on persons not made parties defendant.] When the property is subject to a lease,
communily lease, unit ayrcement or other pooting arrangement with respect to oil or gas or
both, # shall not be necessary (o name as partics defendant persons whose only interest in the
property is that of a lessce, royalty-owner, lessor-owner of other real property in the
community, unit or pooled area, or warking interest owner, or persons claiming under any of
them, and no sale or judpment shall affect the interest of such persons not made parties
defendant. [1959 ch 741 § 2] €al Jur 2d Mg § 421, Partit §§ 12, 49, 35 Withiu Procedure 2d
p 2189,

§ ‘154, Lien-holders not of record need not be made parties. No person having a
conveyance of or claiming a licn on the property, or some part of if, necd be made a party to
the action, vnless such conveyvance or lien appear of record. [1872)) Cal Jur 2d Mg § 421,
. Fartit §¢ 12, 50, 51, 55; Cal Practice §§ 393:10, 393:11; Witkin Procedure 2d p 2189,

§755. [Lis pendens: Plainiiff to record: Confents of notice and effect of filing.] Tmmedi-
ately after filing the complsint in the superior court, the plaintifl’ must record in the office of
the recorder of the county, or of the several counties in which the property is situated, a
notice of the pendency of the actton, containing the names of the partics so far as known, the
objcet of the action, and a deseription of the property (o be affected therehy, From the time of
filing such votice for record all persons shatl be decined 10 have notice of the pendency of the
uclion. [JR72; 187374 ¢l 303 5 0%, 1880 ch 22 § 2.} Oof Jur 2d Mg § 421, Partit §§ 12, 48,
Cil Practice § 393:8: Witkin Procedure 2d p 1067,
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§756. {Summons: To whom directed: Contents.] The summons must contain a description
of the property sought to be pariitioned, and must be directed 1o all of the persons named as
defendants in the coniplaint, and when it shows that some person Jas or cfaims an interest in
or licn upon the property whose name ts unknowu to the plaintill) the summons must also be
directed to all persons unknown wio have or claim any intercst in or lien upon the property.
[1872; 1907 ch 329 § 2.} Caf Jur 2d Mig §421. Partit §§ 12, 47, Cil Practice §§ 14:6, 2i0:18,
210:21, 215:9, 393:18; Witkin Procedure 2d pp 1407, . -

§ 757, [Same: Service tpon nbsent or naknown party: Description in published summons.]
If a party having a share or interest or lien & unknown and such fact is made to appear by
aflidavit, the summons may be served on- such unknown party by pablication. When
publication is made pursuant to this section or as 1o & krown party, pursuant to Section
415.50, the summons, as published; shall contain the deseription of the property which is the -
subject of the action. [1572; 193¢ ch 516 § 1; 1943 ch K92 £ 2; 1969 ch 1611 §11.) Cal Jur 2d
Mtg §421, Partiv §8 12, 47; Cul FPractice §§ 2:0:10, 393:0& Witkin Procedure 2d pp 1383,
. 1407 . _ -

§1758, [Apswer; Eifcet of failure to make: What lo sontain,] i the defendant fails to
answer within the time allowed by law, he is deemecd to admit and adopt the allegations of
the complaint. Otherwise, be must controvert such of the alepations of the complaint as he
does not wish to be taken as admitted, and must set forth his estate or interest in the
property, and if he claims a lien thereon must state the date and character of the lien and the
amount remaining due, and whether he has any additional security therefor, and if so, its
nature and extent, and if he fails to disclose such additional sccurity, he must be deemed to
have waived bis lien on the property to be partitioned. [1872; 1907 ch 329 §3.) Caf Jur 2d
Mg § 421, Partit §§ 12, 59; Cal Practice §§ 21015, 215.13, 393:16, 429:10, 430:10.

§759. [Rights of alt parties may be determined: Proof of title: Consideration of rights of
unknown persons.] The rights of the several parties, plaintifi as well as defendant, may be put -
in issue, tricd, and determined in such action; and when a sale of the premises is necessary,
the title must be ascertained by proof to the satisfaction of the court before the sale can be
ordered; except that where ‘there are several unkpowsn persons having an interest in the
propesty, their rights may be considered together in the action, and not as belween
themselves. [1872; 1907 ch 329 §4.) Caf Jur 2d Mig § 421, FPartit §812, 19 54, 8I; Caf
- Practice §§ 210:23, 393.38, ; ’

§ 760, Partial partition. Whenever from any cause it i5, in the opinion of the court,
impracticable or highly incouvenicnt to make a complete partition, in the first instance,
among all the partics in intercst, the court may first ascertain and determine the shares or
interest respectively held by the original co-enants, and thercupon . adjudpe and cause a
partition to be made, as i such original co-tenants were the parties, and sole parties, in
interest, and the only pariics to the action, snd thereafter may proceed in like manner to
adjudge and make partition separatcly of cach sharc or portion so ascertained and allotted as
between those claiming under the original tenant to whom the same shall have been so set
apart, or may allow them to remain tenants in common thercof, as they may desire. [1872.]
Cul Jur 2d Mg § 421, Partit §§ 12, 18,

§761. [Licn-halders not made partics: Bringing in or appointment of referee; Guestions to
be ascertained.] If it appears to the court that there are ovtstanding tens or encunibrances of
record upon such real property, or any part thereoi, which exssted and were of record at the
fime of the commencement of the action, and the persuns holding such licns arc not made
partics to the action, the court must either order such persons (o be made parties to the,
action, by an amended or supplemental complaint, or appoint a referce 10 ascertain whether
or not such lichs or encumbrances have been puid, and (F not pzid, what amounnt remnains due
thereon, and their order auneng the lens or cncumbrinces severally held by such pursons and
the partics to the action, and whethier 1the amonnt remaining due thereon has been secured i
any manner, and if sccured, the nature and extent of the security, [1872; 1907 ch 329 § 5]
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Cal Jur 2d Mig § 421, Partic §§ 12. 25, 31, 63, 64, €5 Caf Fractice $§210:49, 215:7, 215:16,
J93:20-393:22. A :

§762. [Nuotice to lien-holders price in appesrance before referpe: Report of referce.] The
plaintifl’ shall causc o notice 1o be served, @ reusonable time previous to the day for
appearance before the releres appuinted as provided in Section 761, on cach person having
outstanding liens of record. who s pat a pactly ko the action, to appear beiore the referee at a
specified time and pluce, to make proct, by his ewn sfdavie or otherwise, of the amount due,
or to become due, camingently or absolutely thereon. The notice shall be served in the
manner provided by law for the service of a suiamans in g civil action, bat, if service canmot
otherwise be made with the enereise of reasonable dilisence, service may be made by
publication or notice to his agents, enider the direction of the court, in such manner as may
be proper. The report of the referve thereon moust be made to the court, and must be
confirmed, modified, or set asicr, wno a new relerence ordered, as the justice of the cuse may
require. [IR72; 1969 b 1611 K12 Cuf Jur 2d Mg 842, Partit §§ (2,65, 67 Cal Practice
$6210:20, 215:17, 3648:.22, 19325 -

§763. [Sale in liew of partition: Deshmaticn of worfion for owness with unknown,
intercsts: Appointment of referces: Procedure for partition.] If it ippears by the evidence,
whether alleged in the compluint or not, that the property or any part of it is so situated that
partition cannot be made without great prejudice to the owners, or where property is subject
to a life estate and the remainder is a contingent remainder, the court may and in the latter
case must order the sale thereof; otherwise, upon the requisite proofs being made it must
order a partition zceording to the respective rights of the partizs as ascertained by the court,
and appoint three referees therefor, and must designate the portion to remain undivided for
the owners wlos: interests rematn unlknown, or are nat ascertained; or the court may with
the consent of the parties appnint one referee fustead of three, and he, when appointed, has all
the powers and may perform all the duties requircd of three referces; and the court mrust
appoint as referee any person or persons to whaose appoirtment ail the parties have consented,
provided that in the case of an incompetent or minor party the duly appointed guardian or
conservator or guardian ad litem of said defendant may so consent, and provided further that
no persan shall be appointed as referer who is a clerk of the court or deputy clerk, or partner
or employee of the judge, or person refated to the judge or to his wife-within {he third degroe,
or who is marricd to a relative of the judge within the third depree, or who owns any interest
or estate in the property, .

Where the property or an interest therein is subject to an express trust the court,
notwithstanding the foregoing provisions of 1his seciion res zcling property subject 1o a life
estate and confingent remainder, may but shali not be renuited o order a sale thereof; and in
the event of either a parlition or sale, the property or pracecds of sale allotted to the frustee
of such express trust shall be held by him upon the trust therein stated, and no further aciion’
by the court pursuant to Section 78] of this code shall be recuired. .

‘When the site of an incorporated city or town is included within the exterior boundarics of
the property to be partitioned, the court wwst direct the referecs to survey and appraise the
entire property 1o be partitioned by acival fots and subdivisions then existing in the actual
possession of the several tenantz in common, exclusive of the vajue of improvements thereon,
first sciting apart necessary partions of the property for ways, roads and strects, as in Section
764 provided, and to report such survey and separate appraisement on each lot and
subdivision 1o the court. :

The court may confirm, change, modify, or set aside the report in whole or in part, and, if
necessary, appoint new referces, _

When, after the final confirmation of the report of such survey and approisement, it appears
by evidence {o the satistaction of the court that an equitable partition of the whole praperty is
impraciicable, and a sale of the site of such City or 1awn, or any portiow thereof, wilt be for
the best inferests of 1he owners of the whake property, if muost order a sale thereof, provided,
that within 60 days thereafter any tenanl in common. or tenants in common, lavieg
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improvements erected on any town or city lot or subdivision included in such order of sale,
shall have the prior right to purchuse the same at such appratsed vialuation, and may pay into
court the amount so appraised as the value thereof, and upon such payment the titie shall
vest in such purchaser or purchascrs. snd the court shall cause toc be exccuted by such
referees a deed for such lot or subdivision in fec and o severalty to such purchaser or
purchasers; such further procecding shinht then be had as to the remainder of the property,
and the money so paid to the court, a8 by this chapier provided. _'

If, during the pendency of the action, any of the partics die, or become insane, of otherwise
incompetent, the proceedings shail not for that cause be delayed or suspended, but the
attorney who has appeared for such parly may continue 1o represent such interest, and in
case any such party hus not appearcd by an utiorney, the court must appoint an atiorney to
represent the intcrest which was held by such pariy, until his heirs or legal representatives, or
successors in intesest, shall have appeared in the action; and an attorncy 50 appointed must be
allowed by the court a reasonabic compensation for his seevices, which may be taxed as costs
apainst the share or nterest represented by such attorney, and may be adjudged a lien thereon
in the discretion of the court. [1872; 1850 ¢h 53 § 1; 1907 ch 329 § & 1913 ch 154 § 1; 1927
ch 756 § 1; 1931 ch 717 § 1; 1943 ch 892 §3; 1955 ch 1501 §1; 1965 ch 1687 § 1.] Cal Jur 2d
Appeal § 397, Attys § 83, Life Est § 31, Mig § 421, Partit §§ 12, 27, 63, 64, 66, 70, 77, 79, 82,
83: Cal Practice §§210:13, 210:17, 210:15, 210:23, 215:16, 193:14, 393:20, 393:21, 393.24,
393:29, 393:33; 393:36, 393.38, 393:40, 429:12; Witkin Procedure 2d pp 37, 84, 1909, 2158,

3193; Summary pp 971, 972

§ 764, [Partition must be according to rights of parties,] In making partition, the referees
must divide the property, and allot the several portions thereal 1o the Tespective parties,
quality and quantily relatively considerct, according to the respective rights of the parties as
determined by the court, pursuant to the provisions of this chapter, designating the several
portions by proper fandmarks, and may employ a surveyor with the necessary assistants 1o
aid them. Before making partition or sale, the referees may, whenever it will be for the
advantage of those intercsted, set apart a portion of the property for a way, road, or street,
and the portion 50 set apart must not be assigned (o any of the partics or sold, but must
remain an open and public way, road, or street, uniess the referces shall set the same apart as
a private way for the use of the parties intercsted, or some of thzm, Ltheir heirs and assigns, in
which case it shall remain such private way. Whenever the referees have laid out on any tract
of land roads sufficient in the judgment of said scferees to accommodate the public and
private wants, they must report that fact o the court, and vpon the confirmation of their
report all other roads on said tract cease fo be prhliz highways.

Whenever it appears, in an action for partition of lands, that one or more of the tenants in
common, being the owner of an undivided intercst in the tract of land sought to be
partitioned, has sold to another person a specific tract by meies and bounds out of the
common Jand, and exccuted to the purchaser a deed of conveyance, purporting to convey the
whole title 1o such specific tract to the purclaser in fee and in severaity, the land deseribed in
such deed shall be allotted and set apart in partition to such purchaser, his heirs and assigns,
or in such other manner as shall make such deed effectual s a eonveyance of the whole title
to such segregated pareel, if such tract or tracts of Iand can bz s0 allotied or set apart without
materia) injury to the rights and interests of the other co-tenants who may not have joined in
such conveyance. ' : .

In all cases it is the duty of the referees, in making partition of lund, to allot the share of
each of he partis owning an interest in the whole or i any part of the premiscs soupht to be
partitioned, and to locate the share of each co-tenant, 50 % to cimbrace as far as practicable
the improvements made by such co-tenant upon e properly, and the value of the nnprove-
ments made by the tenants in common must be excluded from the valuation in making the
allotments, and the land niust be valued without regard to such improvements, in case the
same can be done without malerial imury 1o the richts and interests of the other tenants in
common owning such band. 1872 1873-74 ch 383 §99; 1875-75 ch S13 §1; 1907 ch 129
§7.) 2 Cuf Jur Ji Adjoining Landowners § 35 Cal Jur 2d Bound § 6, Coren § 79, Mig § 421,
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Partit §F 12, 21, 22, 66, 67 Caf Practice §F200E0 20516, 39524, 39325 Within Summary
p 97 '

§ 765. [Referees must nushe report of
must make = report of thelr proc wd
excovted their irust, and ¢ aine iac
party, witk a parlicuiar desgripiion
leas: ten Javy novice inowr
islention o do o, nuy aoee e ! s
[1E72; 1907 by 309 T8 7 Cald : addowaers § A5
§ 24, Parire 8§ 12 z:-.if", aE T Lo AR SR

§766. [Court may coniizrg,
action, The couwit rrav W
uppoist new raferees. Unan
partiiion he offeotusd srover, T

I. On all persens named 2 o it legad o p.cs.:nmtwcs wiio have
at the time any mizesst in the propoty givided, or any part thoreof, 25 owners in fee or as
tenants for life or for years, or as catitle {o ihe reversion, renainder, or the inheritance of
such property, or auy pari therenf, after the deiermination of a particular estate therein, and
who by any contingency may be entitied Lo a beneficial interest in the property, or who have
an interest in any undivided share thereof, as tenants, for yeurs or for life;

2. On all persops not in bang at the time said jucpment v entered, who have any interest
in the property divided, or sny part thereof, as entitied to the reversion, remainder or the
inheritance of such property, o sy part thereof, after the determination of a particalar estale
therein, and who by any contingency may be eniutled {0 a beneficial witerest in the property;
© provided, that in cuse sale has becn made under the provisiens of this chapter the judgment
thall pmvde for keeping intnnt the chare of the proceeds of ssid sale, 1o wilich said parly or
parties not in beiap at tihz wime are or may be entitfed until such time as such parly or parties’
may take possession ‘hereof; » ‘

3. On ali persons interested m ihe property, who may b unknown, ta whom notice has
bee given of the action fo- partition by pubication,

4. On ol other persons claiming frant such parties o7 persons, of either of them.

And no judgment is inveliduied by reason oF the death of any p{sw hefore final judgment
or decreg; but such judgiaent or decrer is sy conclusive agmnst the heirs, fzgal represcntatives,
or assigns of such deceden’, as i i had been entered hefnre s death. .

If during the pendency ol the astion, and befure fine! judgment therein, any of the
cotenants has conveyed to another person mis inleres{, of any pari of his interest, such
cam'eyqrcel whalover its form, saall be doemed io Dimve passed o the grantee any lands
which, alter its exccution. nipy bhava been sl aside o thhe prantor i severalty, or such
proporEmnatc interest in such lands as the interest so conveyed bears to the whole interest of
the grantar. [1872; 1907 ch 32% § % clr 18% 8 V1 awf Jur 2d Mg § 421, Partir §¢ 12, 67,
77,103, Caf Praciice JF 210:21, "" £5 JU325, 39828

-+ to the whole nroperty, The judgment does
whole of the preperty which is the subject off
¢ £ 518

§ 765. Expenses of pariition iust bz apportioned rmong the parties. The expenses of the
referees, including those of a strveyer and hic assistants, whon employed, must be ascertained
and allowed by the court, and the amoeuni thereoi, (ogather with the fees altowed by the
court, in its discretion, iz; ihe referees, wast e apporiioned zmong the different partics to the
aclion, equitably. [1870.] Ciaf dar 2 Mir § 420, Pareit §§ 12, 6% Cod Practice § 393:28.

§769. A licn an an nodivided inferest of any purty is 2 charne anly on the share sssipaed
to such party, When 4 fiee i on an endivided interest or ostate of any of the pariics, such
Hen, it a partition be made, shali tienceforth be a charge only on the slare assigned to such

srocecdings: Mloatien o confiem, cte.] The referces
; ing therein the wanner in which they
svided, and the shares allotted 1o each
party i the zcticn, afler giving at
B bave appeased therein of his
v, or set aside such report.
Tl Fur 2d Donnd § 7, Mig

xJ, oLy

Tisborent binding on whom: Omuyance pending
: de the report, and i necessary,
b st be ;enr(’rcd that such

EENTALE
tg

§767. Judmment not to aitect tenunty for ¥
not aflect tenants for vears less than fon oo the
the partition, [1872) € Jur 2 Adtg § 420, Poreit § 12 Cal 110
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party; but such share wust fiest be charped wih it fust proportion of the costs of the
partition, in prefesence fo such Hen. [1872.] ¢af Jur 24 Mig § 421, Partit F 12, 78 80 100
Cal Practice § 215:1; Witkin Sutumsary p 5710

§ 770, Fstate for life or years may be set off (s a part of the property not sold, when not
all sold. When a part of the propert, soly is orded 1o be said, il there be an esiate Tor life
Or years, in an urndivided share of the whole properly, sucli cstale mayv be set off in any nart
of the property not ordered to be soid, Y8720 ) Jur 2 £ide Pt 831 Mg §42!, Partit
§1z

§ 771, [Appiication of proceeds of sale of encumbered properts.] The proceeds of the sale
of encumbered property mus: be epplicd uider the direction of the court, 1s (oiows:

L. To pay its just praportion of the peaerat coss of the action;

2. To pay the costs of the referegen - :

3. To satisfy and cancel of record the several Nons in their order of priority, 1if entitled to
priority over the lien under which 1he ownor's titie was ohtained by purment of the sums due
and 1o become due; the amount due to be verificd by afiidavit at the tine of pavment;

4. The residue among the pariies, according 1o their respective shares theremn, as found by
the court. {1872; 1943 ch 892 § 4.} Cuf Jur 2d Mty § 421, Paruit § 12 Cuf Practice §215:1;
Witkin Summary p 970 .

."§772. Party holding other securities may be reguired first to exhaust them, Whenever
any party to an action, wio holds 2 lien upon the praperty, or any part thereof, has ather
securities for the payment of the amount of such lien, the court may, in its discretion, order
such securitics to be exhausted before o distribution of the proceeds of sale, or may order a
just deduction o be made [rom the amount of the lien on the property,. on account thercof.
(1872} Cal Jur 2d Mg § 421, Partit §8.12, 80

. §773, Proceeds of sale, disposition of. The proceeds of sale and the securities taken by
the referees, or any part thereof, must be distributed by them 1o the persons entitied thereto,
whenever the court so directs. it in case no direction be given, all of sueh proceeds and
securities must be paid into court, or deposited therein, or as directed by the court. [1872.]
Cal Jur 2d Mtg § 421, Partiy §5 12, 87,

§ 774. [Continvznce for determinatiun of siaims to proceeds of sale.] When the preceeds
of the szle of any shure or parcel bulunping o persims who arc parties to the action, whether
known or unknows, are paid inis courts, the sction may bhe coniinued as between such
parties, for the determination of their respective cluns thereto, which must be ascertained
and adjudged by the court. Furthar testimony may be taken in court, or by a referee, at the
discretion of the court, and the court may, if nenessary, require such parties to present the
facls or law in controversy, by nleadings, =3 i an original actian. [1872; 1907 ¢h 329 §10.) 7
Cal Jur 3d Actions § 15% Cal Jur 2d Mig § 12 Partit 95 12, 87 Cal Practice §29:9], Witkin
Procedure 2d p 2875, : -

§ 775, {Sules by referees: How mude.? AN sales of req) prorerty made by referecs under
this chapter raust be made at public austion ta the highest bidder, upon notice given it the
manier required for the rude of ronl property on execution unless in the epinton of the court
it would be inore beneficial to the partes interestert 1o se the whale or some part thereof at
privale sale; the court may erder ar direct such 1en) praperty, s any part therenl, to be sold
at either public auction or provite saie au the refiree sl ides to e the mast benefieal to
all partics interested. B osold ar peblic auction the notice mus state the terms of sale and i
the property or any part thereol v o be snld subject 1o & prios estate, charpe of lien, that
must be slated in the notice. 17 the sade s ordered maede at eithor pitbiie auction or private
sale, the sabe ut privae sale shall be conducted i the manner recinredd in private sales of real
property of catates of decensed persans, {1873 {907 oh 309 11 19 oh b0t § L] Cof Jur 2d
Mg §4d24, Partie §§ 120 007 00 Ol Peertioe G IALES, 208500 SR8 3934) Witkin
Procedure 2d p 3209 Suwinsiary 450
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. e the name af the clerk of
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£778, Tesant whese o tion, 1:1{ persen entitled
0w tepaney for e inpegoive STCh sum as
may be decmed o reason ‘ actien o1 stoh oing and v'l' ; entitled
may consent 1o aceept instead tiervnf, by an mv.;rumu:'a in writing, filed wt]; the clerk of the
court. Upen the filing of sueh consent Cthe clerk TS enter {he same in the minuvtes of Lhe

court. [1872.] Cal Jur 2d Mig § 421 .r"..’mf §5 12, 87 Cul Prectice § 39338,

§779. The court may fix such compenseiion, I such consent be not piven, filed, and
entered as pfmlded in the last seetion, at or before a rdpment of sale is rendered, the court
must ascerlamn and determine what proporton of e proceeds of the sale, after deducting
expenses, will be a just and reason: ibte sum to be aliowed on EiL"O.II]T of such cstate, and must
order the same to be paid fo such party, of :tc;“f'uu 1r sourt for him, as the case may
require, [1872.] Cuf Jur 20 Mig F421, Pariir §8 13, 70, 87 Cal Practice §§210:01, 38335, |

§ 780. The cowrt must protect tonants walnewn, if tie persons entitled to'such estate for
hfu or years be unknows, the covrt must provide for the protection I {heir rizghts in the same
manner, as far as may be, as 5 they were known and hué appeared. {1872 (,'11! Jur 2d Mg
$ 421, Partit § 87 :

§ 761, [Scouring valve of comingent fitture righis or estaies or fife estates.] In all cases of
sales, when it appears that Gry peisen pstingent future right or estate in uny
of the property soid, L seitle the pm'mrtmul value of such
(:'ﬂmingf:n? or vested right or o suartion of the proceeds of the
gale 1o be invested, secured, oF
of the parties; or where prover
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§782. Terms of sale must be ri e Braws st the Ume: Lats st be sold ‘;enumtely In
all cases of sales of property tiw terms most be male kpowa i the time; and if the premises
consist of distinet *‘u'.\"-\‘ e iotd, ey B j dy. 11872 Cf Jur 2d Mug §421,
Fariie 88 12, & Cuf Priezios RANNT O
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§ 784, {Refor
completing 4 sal
the sane ic i
purehaser; the
the sife, and the =
the county it whic
to the sotinn, may,
alsg to the nurchager of 3
any sale or sules so
and witnesses
disprapstionats
peteent, exches
amde and direct ancther 1

ail respecis a5 15 np proviog

than Ule-e pamed i lhe relury be cwde o SOOI, AW o0y ¢ resnonaible persen, it s

in the discretion of the court o accept sarﬁ; Unbr ard r}*m ‘mthe saie te soch person, or to

order a new sale. [187Z; 1907 ch 320 §12; 1009 ch 687 § 1; 1953 ch 1501 § 2, 1959 ch 1320
i

§ L] Caf firr 2d ’vﬁ'!g 428 Farrit 58 02 -5 , CJ S ( .z! P actice §F 210:26, 210:27, 215:19,
215:20, 393:42, 39344 Witk Sumunm ary p 972 ) '

§785. [Osder to exccufe toave yanees, ric. Resale on refusal of norchaser te pay bid:
Action to recover for such r I the sale s confrmed by the souit, an order must be
entered, directing the ol W exeodle conveyantes nnd tuke secunities pursuant to such
sufe, whicl they are berelswy jm‘n”n ed to do. fuch order may also give directions to them
fespecting the disposiiica of the nrozeeds of the snle. 1F the purchaser, after the confirmation
" of the sale, n,fuar:.s to pay the am o of s tind, the referees may again sell the property at
any time fo the highest bidder, and if env loss 15 eccasioned thicreby the. refarecs may recover
the amount of such loss .-md the cost from the didder so refusing, or the referecs, without
making a 1'::51110, gy muiniain wr aotion tist the purchoser for the amount of his bid.
[1872; 1907 ch 329 § 3} ol j A2 Farer §§13, TR 85-87 Cal Practice
SE210:21, 20026, 237, 21508 . Witidn Procedure 2d p 4332 Summary p
753 :

'§ 786, Procceding if a slea-hobicr becosze™s) 4 porchaser, Whon a jarty eniicled to a share
of the property, ar su encumbse »aer entitio? '~ have his Hen naid out of the sale, becomes a
purchaser, the referees moy tove his receips Tor so much of tie nroce ﬁdf, of the sale as belongs
to him. [1872.) CalJur 2d Mig § 127, Parc $7 10, 620 Ca! Practice §§ 21025, 215:19, 39341,

§ 187, [Recording and oficet of sopveynnoes.] roveyances snuet be recorded in the
county where the pn-mise:; are siusted, aoed s 31 ol persans interested in the
property ir any way whn shail bave been numed o8 parties in the action, and against all such
pariies and persons as were mll'i'nm— 1y M the summions vas seived by pubiicetion, and against
all persons claiming under shems, or aither of th ean, and again 151 all pers sarss | £ d‘»’iﬂ[’, unrecorded
deeds or licns 4t the r-vm mencomeint of il ,r?"'?, [873-74 ch 383 § 1000 Gl Jur 20
Mta §428, Partit § 12 Recds 5§ <2, 45 : i

§ 788, Procceds of saln belm;ziru te purtics ankoown misst be davested for their henefit.
When there are proceeds of i sale belompiog 16 a0 wnknown awner, or to 1 person without
the state, wito has no legal repraseniative within ity e some musi he invested in boirds of this
state or of the United States, for the benult of the pursons entitled thereta, [1872.) Cuf Jur 2d
Mfg §424’, ,s(l'-(i‘f‘! "5_‘,"' i.."., &7

§ 789, Investment musr he made i1 the name of the elerk sf the eounty. When the
security of the proceeds of sale i laken, done, cxcept #8 hereir olherwise provided, in the
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name of the clerk of the county where the papers are filed, and his successors tn office, who
must hold the same for thiz use and benelit of the partes interested, subject te the order of the
court. {1872.] Caf Jur 24 My § 421, Parti SN

§790. Whea the interests of pariics ere sascertained, secnrifics nsost be taken in their
names. When sccurity 15 taken by the cefinoes on oo sale, and the parties interested in such
security, by an instrument i writig, apder their ha vored to the referees, agree upon
the sharcs and proportions to which thvy aie respectively entitled, or when shares and
proporiicns have been previousty sdjudped by the courl, such securities must be taken in the
pames of and payable to the parties respectively entitled thereto, and musi be delivered to
such partics upon their receipt thevefor. Such agrecmens abd receipt must be returned and
filed with the clerk. [1872.] Caf Jor 2o Mg §424 Patit §§ 12, 87,

§791. Duties of the clerk making investrents. The clerk in whose name a security is
taken, or by wham an investinent is mude, and Ris successors in office, must receive the
interest and principal as it becomes duc, and apply and 1avest the same as 1he court may
direct: and must deposit with the county treasurer zit securities faken, and keep an account in
. & book provided and kept for that purpose, in the clerk’s office, free for inspection by all
persons, of investments and moneys received by him thereon, and the disposition thereof.
[1872.] Caf Jur 2d Mg § 421, Partit § I2.

§792, When uncqusl partition is ordered, compensation may be adjudged in certain cases,
When it appears that partiticn cannot be made equal beiween the partics, according to their
respective rights without prejudice 1o the rishts and interzsts of some of them, and a partition
be ordered, the court may adjudge compensation to be made by one party te ancther, on
“gecount of the inequality; but such compensation shall not be required to be made to others
by owners unkrown, nor by an infant, unless it appears that such infant has personal
propesty sufficient for that purpose, and that his intercst will be promoted thereby. And in all
cases the court has power to make compensatory adjustment between the respective partics,
sccording to the ordinary principles of equity. [1872.) Caf Jur 2d Mig §421, Partic §12;
- Witkin Summary p 971 o :

§ 793. The share of an infant may be paid to his guardian, When the share of an infant is
sold, the proceeds of the sale may be paid by ihe referce making the sate to his general
guardian, or the special guardian appointed for him in the action, upen giving the sccurity
required by law or directed by order of the court. {18723 Cal Jer 2d G & W § 91, Mig § 421,
Partir §§ 12, 57, ' :

§ 794, [Guardian of insane person may receive proceeds of such party’s interest.] The
guardian who may be entitled fo the custodly and minagemnent of the estate of an insane
persou, or other person adjudged ineapabie of conducting fiis own aTairs, whose interest in
ren] property has been sold, may recuive in behalf of suels person his share of the proceeds of
such real property from the referces. on executing with sullicient suretics an undertaking
approved by a judge of the court, that he wili Faitifully discharge the trust reposed in him,
and will render a true and just sceountl 1o the person entitisd or to his legal representative.
[1872; 1880 ch 22 § 3.) Caf Jur 2d Jns Per § 85, Mig 3421, Dartie §§ 12, 87,

§796. [Costs of partition a Hen wpen shares of parcencrs.] The costs ol partition,
including reasonable counsel fees, expemded by the plunilr or ather of the defendants, fur the
common benefit, Tees of referens, and olher disborsements, muost be paid by the parties
respectively entitled to share in the tands divided, in prapartion lo their respective inferests
therein, and may be fnchuded and spocilied e the judianent. I thint case they shall be o lien
on the several shares, and rthe judement may be enforced by execution aganst such shares,
and apaisst other propeety hiekd by the respeenive parties, When, howvever, htigation arises
belween scme of Uhe purties oaly, The conrt iy rergiie e e jense of sstelr litigation 10 be
paid by the pariics thereto, or any of them, {1720 157354 ch 388 § 10L) Caf Jur 2 Judnn
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o 79 af Practice §a 30083 5234, JA%3n Witkin

iy ERR] LA

§283, Mtz §42i, Fariil -
Procedure 2d pp 3251

§ 798, [Apportionment of Cxpoases of tigestion} If ol appear that other actions of
procecdings Lave beon pevessatdy prostoudod ended by apy onc of the fenants |
commen, for the profection. oo s iiaiti 1 1 of Uie titke, or serting the boundaries,
or making o survey Or surveys i g fe connt stest allow 1o the purtics Lo
the action, who Lave i 1he o T ;, oil the eapenses
necessarily mcurred i ' fve aceraed o the common
benefit of the other fenunin 90 ! s the date of making the
sabd expeonditures, ancd 1m Ui cane b Ged e mad, and the same ust be
pleaded and alivwed By chie s it pegrrent, and shalt be 2 ken
‘upon the share of zuch fens sertively, g propostien o nterosl, und shall be eoforeed

‘ : [1872: 1873-74 ¢h
Bareit §8 02 78 Cal

in the swng manner 85
383 8102 I8TS-T0 oht aY
Pracisce §§210:15, 323:44; w2

§ 799, {Abstrac: of thic. HE IR v, o eertiftonte of title, eley, i action for
partitic: Inspection and wue: Abowence oi exprase] I3 58 nocessary (o have an abstract of
title, policy of title nsurancc or cortificate of titie of she property to be partitioned, of a
litigation report or guarsnice as to {he necessnTy parties to the action, the plaintiff may
procure one before commencing the action, and tay, in his cornplaint, state that e has done
so, and that the abstract, policy, certificate, report or guaranfee is subject io the inspection
and use of all the parbies to the action, designatiug a place where it will be kept for such
inspection. Otherwise the court nay, upoh application of any ouc of the parties, authorize
him to procure i abstract, policy, certilicute, repart or gnaraiion, which, when made, shall
be kept at some place designuted by the court for the inspection aind wse of all parties, any of
whom is entitled to make a copy therenf. The expense reasonably incurred in procuring such
sbstract, poticy, certificate, report or guaranics must be allowed 1o the party Incurfing it, with
interest thereon from the conumencenient of the action, if it had been procured tefore that
time, otherwise from the time of paymert. [1872; 1907 ¢h 329 £ 16 1949 ch 651 § 1] Caf Jur
2d Mtg §421, Pantit §§ 12 35 70, 7% Cal Proctice §8210:13, 393:14, 4298, 4308, Witkin
Procedure 2d pp 2189, 3251, .

§ 800, Same: {How made and verified]. The abstract mentioned in the last preceding
section may be made by any competent searcher of records, and need not be certified by the
_recorder or other officer, but mstead thereal it mnust be vesifizd by the affidavit of the person
making it, to the eficet that Le pelieves it to be correct; but the same may be corrected from
time to time if found incorrect, Lnder the circction of the court. [1872) Caf Jur 2d Mg
§ 421, Partit § 12. -

§ 801. Interest ailowed on dishursements fmade ander direction of the court]. Whenever,
during the progress of the action for pariilion, any disbursements shall have been made,
under the direction of the court or the judge thereof, by a parly hereto, inferest must be
allowed therean from the time of ouuking suc dishursements. [1872.) Caf Jur 24 Mtg § 421,
_Pam't $6 12, 78

CHAPTER 4A
Actions Corcerning Real Property Titles Affected by Public Improvement Assessments
§ 801.1. Actions to determine adverse inlerests, cie, in real property arising out of public
improvernent wssessments and bonds.
§801.2. Joinder with ather cinses of action: Allegations and verification of complaint.
§ 801.3.  Defendants: Persons 1o be includod s :
§ 8014, Unkpown persons is defendants,
§ 801.5.  Lis peadens: Filing and contents: Elfeet.



Code of Civil Procedure § 752 {repealed)

a6 | When-several ) ALL

subject to a life estate wich remainder over, an action may be browght by ane or more of such }
persons, or, where property is subjest to a Sife ostate with rematuder over, by the life tenant, | STRIKEOUT
‘or where real property is subject 1o o lien o a pority with that on which the owner's title is
~basnd b il -ossen i baibeJualder el el fivne Hof kil : i
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EEEEEEE; The porticn of former Section 752 that specified the
interests In real mvropaerty entitled toc maintsin s partition action is
continued in Sectlon 575.110. Howsver, the provision enabling parti-
tion by the owner of a lien on a parity with that on which the owner'sa
title is based is not econtimued. It had extremely limlted application
and represented a departure from the general rule that only substantial
interests in property may compel partition.

The portion of former Section 752 that provided a stendard for sale
or division of property in a partition actlon is superseded by Sections

876.210 and 876.220.

.l
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Tespective interests of '[.hu i, ool sach acrioss the provisions of tles clanter shatl

Comment. The portion of former Secuion 732a that specified that the
co~owner of personsl property ig entirled to maintain a partition action
is continued in Sectlon §¥5.110. The portion that provided a standard
for sale or diviair. ~f the property ies superseded by Sectiona 876,210
and 876.220.

The second sentence of former Section 752a is continued in Section
875.030.

The third sentence of former Section 752a is continued in Section
875.520,

Code of Civil Procedure § 752b {repealed} - }

Rd) ’ G ¥
defined in Section 1350 of the Civil Code, an action may be brought by one or more of such
persons for partition thercof by sale of the entire project, as if the owners of all of the
condominiums in such project were tenants-in-common in the entire project in the same
proportion as their interests in the common areas, pravided, however, that a partition shall be
made only upon the showing that {i} three years after daraage or destruction to the project
which renders a material part thereof uniit for its use prior thereto, the project has not been,
rebuilt or repaired substantially (o its state prior to its damage or destruction, or (2) that
three-fourthis or more of the project has been destroyed or subsiantially damaged, and that g-l"l?’ HM
condominium owners holding in apgrepate nore than a 50 percent interest in the common
areas are opposed to repair or restoration of the project, or (3) that the project has been in
existence in excess of 50 years; that it is obsolete and unccenomic, and that candotninium
owners holdinz in aggregate more than a 50 percent intervst.in the conimon areas are
opposed to repair or restoration of the project, or (#} that conditions for such a partition by
sale set forth in restrictions crtered info with respect to such project, pursuant to the

L
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Comment. Former Section 752b is continued in Section 87%.040.

D
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Code of Civil Procedure § 7573 {repeslie

Fer
" whether siuch yersons are knevn or ns‘mﬂmr. it 14: 1] Jc“:1 (LT 1re czwp111*1! as far :15 ' HU
known o the plaintdil zod if cue or more ¢ }.e p"n’i,,:., ar I he siare or quantity-of interest of R
any of the nertivs, is pninown G -u-,‘m; L a8 wneertain of contingent, or the ownershipy QTR’&L}{{T
of the inhentaire c;cpcnca' ey meonio ¥ WH o ?:'J:'; resma itidder n a .ontmnr:n.

Comment. 7The firsc poction of former Section 753, requiring that
the intereats of all pereons iz the nroperty be ast forth in the complaint,
is continued witheour iinitation in Sectisn 875,510, The last portion of
former Section 753, reguiting “hai the sonplaint set forth additional
information as to parties who are unknown or whose interests are uncertain,

is continued and broadened in Section B75,820.

Code of Civil Frocedure § 753.1 (repemled}
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both, it shall not be neces SATY 0 NAME 45 poriics uu‘“ﬂfh]:t nersons whose only interest in the QWIKEWT
property is that of a lessce, coyally-ownes, lessornwner of other real property in the
commumity, unit or pou[cd area, ar worhuw mt rest owner, or persons claiming undetlany of

mw—wﬁhm&-mw

Comment. The first portion of former Section 753.1, making it
unnecessery to name as defendants certain persons owning nil and sasr
interests, is continued in Section 875.84), The last portion of former
Section 753.1, relating to the effect of the judgment upon such persons,
is continued in Section 878.530.
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Lomment. Former Section 754 ir superseded by Seccicn 875.810.

Code of Civii Procedure € 759 (repealsd)
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r : . several coimtie Tike ey 18 situated, a 3
‘the cousty, or of the several counties m wlnch l!_tclpmgw ; N
the recorder of the county, w¢ parties so far as known, the gm|Kt0b§T

i ' £ {he uction, containing ihe names of t]
notice of the pendency of the actzon, contanung v : :
j ; i y il oyt = affec rehy, From the time ¢
object of the action, and a deseription of the praperty 1o be affected the by the time
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Comment. The portion of former Section 755, placing jurisdiction
ovexr pertition actions In the superior court, is continuved in Section
875.210. The portion of former Section 755 relating to the 1ia pendens

is continued in Section 875.53G.

Code of Civil Procedurs § 756 (repesled;
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dcft:ndanis in the compining, and when it shows that seme person has or claims an interest in
or licn upon the property whose aanse is uninown to the plaintiT, the sumntmons mus: also be
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Comment. Former Section 756 is superseded by Section 875.610.
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- affidavit, the summons may be served o ceelt unknown party by publication. When Yk eouT
« publicaiion is made pursuatl O s sectior’ <F @5 40 a krown parly, pursuani 1o section
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Comment. The first sentence’of former Section 757 is supergeded by
Section 875.610. The second sentence of former Section 757 is superseded
by Section 875.620. ' |

Code of Civil Procedure § 758 (repealed)

.
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the complaint. Otherwise, he must conirovert such of the allegations of the complaint as he

does not wish to be taken as adimitied, and must set forth his estate or interest in the "ETR !KEWT

property, and if he Elairns a lien therson must state the date and character of the lien and the
amount remaining due, and whether be has any addilional cecurity therefor, and if so, ils
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Comment. The first sentence of former Section 758 is not continued;
the consequence of the fallure of a defendant to answer 1s covered
generally in Sectiom 431.20.

The portion of the second sentence of former Section 758, requiring
the defendant to controvert material allegatione of the complaint and
to allege his intereat in the property, is continued in Section 875.710.
The portion of the second sentence, requiring the defendant to state
information relating to any lien he may have, is continued in Section

. 875.720.



Code of Civil Procedure § TES {repealed)

appoint new referces. Lpon the report being confirmed, fudement muast be rendered that such
partition be citectual forever, wiich hidznicat is binding and conclusive:

L. On all persons named as p 210 it action, and their fepal representatives, who have
at the time any :nterest in the proporty divided, or any part taereof, as owners in fec or as
tenants for life or for years, or a8 entitied 1o the reversion, remainder, or the inheritance of
such property, on any part thereo?, afier the deicnnination of a particular estate therein, and

who by any coniingeney may be enittled o a beachieinl Berest in tiie property, or who have ﬂ /

an interest in any undivided share théreof, oy icnanes, for vears or for life;

2. On all persons net in being at the time eaid judgment is entered, who have any interest
in the property divided, or any swt tieresf, #5 entitied 10 the reversion, remainder or the
inheritance of such properiv, or v nori thereof, after the determination of a narticular estate
thercin, and who by any conim; *muly be eriitizd fo a beneficial interest in the property;

" provided, tiat in case sale has teew made under the provisions of this chapter the judgment
shall ‘pravide for keeping intact the share of ihe proceeds of said sele, to which said parly or
parties not in being at the"time are or may be entitled until suck time as such parly or partie

© may take possession thereoft . '

3..0n all persons interested in the property, who may be unknown, to whom notice has
been given of the action for partition by publication; _

4. On all other persons claiming from such parties or persons, or either of them.

And no judgment is invalidated by reason of the death of any party before final judgment
or decree; but such judgment or decres is as conclusive against the keirs, lepal represcntatives,
or assigns of such deeedent, as if it had been entered hefere his death.

I during the pendency of the action, and before final judgment therein, any of the

- cotenants has cénveyed 1o another person his interest, or any part of his interest, such

- conveyance, whatever its form, shall be deemed to have passed to the grantec any lands
which, after its execution, may have been set asile to the pranior in severalty, or such

Comment. The first sentence of former Section 766 is continued in
Section 877.210. Subdivisions (1}-(4) are continued in Section 878.510
with the exception of the last portion of aubdivision (2) relating to )
preservation of the share of partiee not in being, which 1s continued in
Sectlon 877.992,

The paragraph of former Section 766, relating to the effact of a
Jjudgment on persons who die or become incompetent, is continued in Sec-
tion 8?8.559. The last paragraph, relating to the effect of the judgment

in case of a conveyance, ia continued ia Section £78.560.

/N

ik EouT



Code of Civil Procedure § 767 {repealed)
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property ini any way who shall have been noned as partics in the sction, and against all such
" parties and persons as were unknown, i the summons was served by publication, and against
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Comment. The poxtion of foramer Saction 787 that provided for
recordation of convevances s cont9nued in Section 877.860. The portion
of former Sectioun 787 that specified the effect of the recorded con-

veyances is continued in Section 378.320, which is phrased in terms of

the effect of the judgment.

;.



